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PELLEHUE
No 3AABJIEHMIO Ob OBECINEYEHMU PACXO40B

370 3anB/eHue UcTua 06 obecrneyeHMn pacxoaoB No BCTPEYHOMY UCKY B PaMKax NPOLO/IKUTENIbHOTO
cyaebHoro pasbupatenbcrtsa mexay AO «Ppuaom PuHaHC» U r-Hom Eropom PomaHiokom.

PelweHne no nepBomMy UCKY 6b110 BbIHECEHO MHOW B Hayase 3Toro roga no Aeny Cyga MOLIA Ne 20
012022 ropga AO «®puagom PrHaHc» npoTns Eropa PomaHioKa. B HacTosALee BpemA paccmaTpmBaeTca
BTOPOI UCK. B pamKax BTOPOro UCKa, Kak 1 B nepsom, UcTeu, TpebyeT BbINAaTbl 3HAYNTEIbHOM CYMMbl,
npuymnTatoenca emy no ycnosmam CornaweHma o6 yBosibHEHMM U OCBOOOXKAEHUN OT NPETEH3U,
KOTOpoe OblI0 3aK/I0YEHO CTOPOHAMM Mocne yBOAbHeHMA OTBeTYMKa No uHWUumMaTmee McTua.
OTBETYMK He OTPULLAEeT, YTO OH HapyLLaeT ycioBmA Aorosopa. OTBETYMK OTPULLAET, YTO 3asABAEHHadA
CYMMa MOANEXWUT BbiNnate. B HacTosAwem pene, B OTAnuMe OT npeablayliero, oH HamepeH
npeabABUTL BCTPEYHbIM UCK, NO CYyTH, O Npu3HaHun CornaweHua 06 yBoIbHEHUN U OCBOBOXKAEHUN
OT NpeTeH3ui HeaeUCTBUTEIbHbIM.

Kak MHe npeacTaBaseTcs, apryMeHTbl, NpMBeAeHHbIe BO BCTPEYHOM MUCKe (M BOMPOC O TOM, SIB/ISIHOTCS
M OHN O0OOCHOBAHHLIMM WU HEOBOCHOBAHHbLIMM, CErO4HA He CTOMT), MO CyTW, CBA3AHbI C
BospaykeHuem. To He TOT ciyyaid, korga OTBETUMK BbIABUIAET CaMOCTOATE/IbHbIA BCTPEYHBIN WUCK,
Tpebysa Kakoro-nMbo cpeacTBa MPaBOBOWM 3alLMTbl, HE CBA3AaHHOIO C MCKOBbIMM TPeHOBAHMAMM.
HanpoTus, OTBETYMK BblABUIaeT BCTPEUHbIM UCK, KOTOPbLIW, MO CYyTW, ABAAETCA eLle o4HON hopmoit
BospaxkeHus K UCKy. Ecnn BCTpeuHblt UCK ByaeT yaoBneTBopeH, To McTel, He CMOMKET B3bICKaTb
CYMMY, NMPUYUTAIOLLYIOCA eMy MO AaHHOMY A,0roBopY.

3anBneHusa ob obecrneyeHUM Pacxof0B UMEIOT MECTO NMPU Pas3MYHbIX 06cToATENbCTBAX. OHKM YacTo
BO3HMKAOT B Xode cyaebHbix pasbupatenbcTB B MeCTHbIX cygax. OHM BO3HMKalOT B Xoge
apbuTparkHbIX Pa3buMpaTesibCTB, a TaKKe B X04e PasbupaTesibCTB B MEXAYHAPOAHbIX KOMMEPYECKUX
CyAax, TakMX KaK 3ToT.

CyLwecTBytoT onpegeneHHble obLme NpUHUMNbI, GOPMUPYIOLMECH KaK YacTb lex mercatoria, KoTopble
YUYUTbIBAIOTCA COCTaBamMM apbuTpaxka 1 cyaamm Bo BCEM MMpPE KaK B CTpaHax obuiero npasa, Tak U B
CTPaHax KOHTMHEeHTaAbHOro npasa. OAWH U3 NPUMHLMNOB 3aK/0YaeTCA B TOM, YTO, KOT4a OTBETUYMKY
npeabsABAAeTCcA WCK, OH AO0/KEeH WMMETb COOTBETCTBYIOLLYHO BO3MOMKHOCTb 3alUTUTL ceba oT
npeabsABAeHHOrO WMCKa, M NpuKasbl 06 obecneyeHUM pacxofoB He AOJKHbI NPEnsTCTBOBaTb
OTBETYMKY B NPenoCTaBAEHUN ero BO3ParKEHMA.

B OTHOLWEHUN BCTPEYHbIX UCKOB MOryT BbiTb BbIHECEHbI MpPUKasbl 06 obecneyeHMM pacxogos. f
BbIHOCW/I TaKME NMPUKa3sbl KaK B KAaYeCTBe Cyaby B CyAe, TaK M B KayecTBe apbutpa B MeXKAyHapOAHbIX
apbuTparkHbIX pasbupaTenbcTBax. TakuMe NpuKasbl MOryT 6biTb BbIHECEHbI MPWU COOTBETCTBYHOLLUX
06CTOATENbCTBAX, €C/IM €CTb OCHOBAHMSA COMHEBATbCA B TOM, YTO Pacxodbl NO NPOTUBOAEWUCTBUIO
BCTPEYHOMY MCKY ByayT yA0BNETBOPEHbI (B CNyYae, ecv CTOPOHa, NpeabABMBLIAA BCTPEUHbIN UCK,
NOTEPNUT HeyZauy), U, eCU BCTPEYHbIN UCK ABNAETCA CAMOCTOATE/IbHbIM MCKOBbIM Tpe6oBaHWEM.

B Hactosuwem gene Wcteu npusen ybeauTenbHble apryMmeHTbl B Monb3y obecneyeHuUa pacxoaos.
OTBETYMK HaxoanTCA 3a Npeaenamu pucanKkumm KasaxcraHa. CywectsyeT cnop 0 TOM, BbINAATUA N
OTBEeTUYMK AeHbru, NpuyMTalollMecs emy no npedblaylleMy pelieHuto aaHHoro Cyaa. OaHaKko B
HacToAlem aene McTew, cTaNKMBAETCA C TOM TPYAHOCTbIO, YTO BCTPEUHbIA UCK, BblABUHYTbIN F-HOM
PomaHIOKOM, NO CyTH, ABNAETCA ellle OAHNUM BapMaHTOM ero BosparkeHuit no ucky. Ecam Cya sbiHeceT
npukas o6 obecnevyeHnn pacxodoB NO BCTPEYHOMY UCKY, 3TO NPUBEAET K TOMY, UTO, €CN NPUKas He
6yaeT UCNoAHEH, r-H POMaHIOK NULLINTCA BO3MOXHOCTM NpeAcTaBUTb CBOU NoJHble Bo3paxkeHns no
UCKY.
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B aTnx 06CcTOATENBCTBAX A HE AaK0 HUKAKUX YKA3aHMIA OTHOCUMTEIbHO CYLLLECTBA A& CTOPOH. OHK byayT
paccmoTpeHbl B xoae cyaebHoro pasbupatesnbctBa B 0ObIMHOM MOPSAKE C MOMOLLBIO ABYX OYEHb
CNocobHbIX aABOKATOB, KOTOPbIX A Y¥Ke 3ac/ywmnsan paHee. OgHaKo, A He A0/IXKEH CeroaHsA BbIHOCUTb
NnpuKas, KOTopbI NpenaTcTBoBan bbl NpeacTaBAeHUto Bcex Bo3parkeHni r-Ha PomaHioKa.

Mpu Taknx ob6CcTOATENbCTBAX 3aAB/eHNe 06 obecneyeHnn PacxoaoB OTK/IOHAETCA.

PELLEHUE
no 3AABNEHUIO O NPOBEAEHUN 3AKPLITOIO CYZAEBHOIO PASBUPATE/IbCTBA

McTew nogaet 3asBneHMe npoBectu cyaebHoe pas3bupatenscTBO B 3aKPbITOM peskume. OTBETUMK
BO3payKaeT MPOTUB HACTOALLErO 3aABAEHUA.

'-H TyKynoB, Nnpeactasastowmii MHTepecol Nctua, yTBepKAaeT, YTo B pesysibTaTte geinctenit OTBeTumKa
KYpPHaAMCTbl Ny6AMKOBaNW CTaTbM, KOTOPbIe HaHeCAu ywepb penyTaumm McTua 1 npMBenn K NnafeHunto
Kypca akumii Uctua. I-H Xonoa, npeacraBaaowmii uHTepecbl OTBETUMKA, 3aABUA, YTO OTBETUUK He
HeceT HMKaKON OTBETCTBEHHOCTM 3a TO, YTO MOrA0 6biTb ONy6AMKOBAHO, U MHOrMe BOMPOCHI,
paccmaTpuBaemble B HACTOALLEM Ae/le, YKe CTaan AO0CToAHUeM obecTtBeHHOCTU. [0 3ToN NpuymnHe
nposefeHue CAyLaHMA B 3aKPbITOM peXxume HM4ero He gact. Kpome Toro, mo ero c/1oBam, ero KAneHT
Xo4eT, 4Tobbl CNYLWaHMA NPOXOAUAN B OTKPLITOM pPexkMMe, UTODbI KaXKAbIM XKenatoLwmii Mor nocayLwaTb
Xof, pasbupatenbctsa. [JeAcTBUTENIbHO, OTKPLITOE NPaBOCYANE ABAAETCA BAXKHbIM MPUHLMMNOM, Ha
KOTOPOM OCHOBbIBaeTcA aeAtenbHocTb Cyaa, XoTa B cOOTBeTCTBUM € PernameHtom Cyaa cywecrsyet
npaBo PacnopaAnTbLCA 0 NPOBEAEHUN 3aKPbITOrO CAYLIAHMA NP COOTBETCTBYOLMX 06CTOATENLCTBAX.

Al He AyMmalo, YTO 3TO TOT C/ly4Yai, Korga Cya foMKeH 6bln 6bl PacNoOPAAUTLCA O MPOBEAEHUN CAYLIAHWUI
B 3aKPbITOM pexume. Bo-nepBbix, Npeablayliee cylaHme He H6b1710 MPOBEAEHO B 3aKPbITOM PEXKMME.
Ha cnaywaHusax A 6bl1 OYEHb OCTOPOXKEH M He 3auuTbiBan AKO6bl 3/7106HbIe M HenpaBaWBble
KOMMEHTapuW, caenaHHble r-Hom PomaHOKom B agpec Mctua. A npocTto ccbiianca Ha
cooTBeTCTBYlOWME PpparmeHTbl AOKYMEHTOB. TaKasn e npoueaypa MoxKeT bbiTb NPMHATA M Ha 3TOT
pas. MpeacTaBuUTeNtO HE 06A3aTE/IbHO 3a4MTbIBATb COOTBETCTBYIOWME dparmeHTbl. OHM MOTYT MPOCTO
yKasaTb CyZy Ha COOTBETCTBYIOLWMI GpParMeHT AOKYMEHTOB U CKas3aTb, YTO OH NpeacTaBaseT coboi
npeHebpekMTebHOE BbiCKa3biBaHMe B agpec McTua, KoTopoe He A0MKHO bbiTh caenaHo nybanyHo.

B cBOEM pelleHMM B NPOLUbIA Pa3 A He CTan NepedvncnaTb npeHebperkmuTenbHble BbICKa3blBaHUA, a
NPOCTO YyKa3an Mx, COCNaBLUNCb Ha AOKYMEHTbl. B onpeaeneHHON cTeneHn BONPOChI, BO3HUKatOLWMe
MeXly CTOPOHaMU, YxKe CTanun goctossHnem obuiectBeHHOcTU. I-H TyKynoB pacckasan MmHe o AoKnaae
nog HassaHuem «[oknag M'HaeH6ypra», B KOTOPOM 06HAPOA0BaHbI MHOFOYMUCAEHHbIE 06BUHEHWA B
aapec Mctua. Uutnpyet an 310 OTBETYMK AN KTO-TO U3 eAMHOMbIWAEHHMKOB OTBETYMKA, A He 3Halo.
OpaHaKo, Cnop mekay CTOpoHaMM yxKe oblienssecteH. PeleHune, Kotopoe BbiHec Cya no nocneaHemy
Aeny, pasmelleHo Ha caite Cyaa.

Ecnun 6bl Mbl NPOBOAMAN CNEeAYIOLLEE CAYLIAHME B 3aKPbITOM PEXMME, 3TO BbI3BasI0 Obl NOLO3PEHMUS.
o 6bl ckasanum: «4To NPomMCxoauT Ha 3TOT pas, YTo mewaeT Cyay NPOBECTU OTKPbITOE 3acegaHue,
KaK 3T0 6b1710 paHblue?». Ha Mot B3rna4, 3aKpbiToe CAyLlaHWe Mano 4To AacT. OTKpbITOe CAyliaHue B
Cyne moxeT bbiTb NPOBEAEHO TaK *Ke, KaK MU B NPOLWbIK pas. A TakKe npuaato 60nbluoe 3HaUYeHne
NPUHLMMY OTKPbLITOrOo npasocyaua. [ena AO0/MKHbl pPaccMaTpuBaTbCA B OTKPbITOM cyaebHom
pa3bupaTenbcrtsBe, €CAM TOAbKO HET AEUCTBMTE/NIbHO BECKMX MNPWYMH ANA UX PacCMOTPEHMA B
3aKPbLITOM pexkume.

YuuTtbiBaa Bce O6CTOHTe}'IbCTBa, A NOCTAaHOBAAK, YTO AaHHOEe cy,a,e6Hoe pa36MpaTeanTBo AO/XKHO
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nPOXoauTb B peXumMe OTKpbITOro cyaebHoro 3acefsaHusa, OOHAKO MpeHebpexuTenoHble
KOMMeHTapumu, ynomaHytble Nctuom B ero MckoBom 3aasBneHnn u, Bo3MoXKHO, OTBETYMKOM B ero
Bo3spakeHun u BcTpeyHOM MCKe, He A0/XHbl ObiTb 3aumTaHbl B Cyge. Ha HUX MOXHO MpocTo
CCblIATbCA NO HOMEpPY CTPaHWUbl MAM HOoMepy ab3aua B AOKymeHTax. B moem peweHun byget
MCMONb30BaH TOT e Noaxoa,

7. 3aaBneHuve 0 NpoBeeHUN 3aKpbITOro cyaebHoro pasbuparenbcrea OTKNOHEHO.
MpuHato Cygom,

Cap PynepT [KeKcoH,
Cyabsa, Cyg MOLA

n pPencTasuTenbCTBO:

NUctew, 6bin npeacTaBneH r-Hom Baxbitom Tykynosbim, TOO «Tukulov & Kassilgov Litigation», Anmartbil,
Pecnybnnka KasaxcraH.

OTBeTumMK bbIN NpeacTaBneH r-Hom Anekceem Xonogom, «Assistent Plus» MexayHapoaHasa opugmyeckas
dnpma, Mocksa, Poccuiickas Pepepauus.



