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(1) “IS Almaty” LLP
(2) “Karaoke Group” LLP
(3) Baisarenov Dzhambul Kurmangazynovich

(4) LiValeriy Arkadyevich

Defendants

JUDGMENT AND ORDER

Justice of the Court:

Justice Tom Montagu-Smith KC



UPON the Claimants’ claim for an order recognising and enforcing an arbitration award made on 11 February
2026 (“the Award”).

AND UPON the Court granting an Order on 31 March 2026 recognising and enforcing the Award (“the
Order”).

AND UPON the Defendants’ application to set aside the Order (“the Application”).

IT IS ORDERED THAT:

1.

The Application is dismissed.

The Claimants shall file and serve a statement of their legal costs of the Application by 16:00 Astana
time on Monday, 12 October 2026.

The Defendants shall by 16:00 Astana time on Monday, 19 October 2026 file and serve their
submissions on the questions of (a) whether they should be liable to pay the Claimants’ costs of the
Application and (b) if so, how those costs should be assessed.

The Claimants shall file and serve any submissions in response by 16:00 Astana time on Monday, 26
October 2026.

REASONS

This is a claim for recognition and enforcement of an arbitration award (“the Award”) dated 31 March
2026 issued under the Rules of the International Arbitration Centre of the AIFC (“the IAC”). In the
arbitration, the Claimants sought to recover sums due under a number of loan and guarantee
agreements entered into through the iKapitalist investment platform.

The Claimants applied for recognition and enforcement of the Award. On 31 March 2026, the Court
entered judgment in their favour (“the Order”), subject to the right of the Defendants to apply to set
aside the Order.

Pursuant to Article 47 of the AIFC Arbitration Regulations, the Court may only refuse recognition and
enforcement of an arbitration award in the limited circumstances described in that provision. The
Defendants rely on two grounds.

First, the Defendants rely on Article 47(1)(a)(i), which applies, inter alia, where “the arbitration
agreement is not valid under the law to which the parties have subjected it or, in the absence of any
indication, under the law of the State or jurisdiction where the award was made”. The Defendants’
case is that the arbitration agreements are governed by Kazakhstan law. They say that, pursuant to
Article 8(4) of the Kazakhstan Arbitration Law, the arbitration agreements in the loan and guarantee
agreements are invalid.

Second, the Defendants rely on Article 47(1)(b)(ii), which applies where “the enforcement of the award
would be contrary to the public policy of the Republic of Kazakhstan”.
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| address each of these grounds in turn.

Jurisdiction — invalidity of the arbitration agreement

7.

10.

11.

12.

The loan agreements contained the following dispute resolution and governing law provisions:

“9.2. Any dispute, controversy, disagreement or claim, whether contractual or non-contractual in
nature, arising out of or in connection with this Agreement, including those relating to its
existence, validity, interpretation, performance, breach or termination, shall be referred to
and finally resolved by arbitration administered by the International Arbitration Centre of the
Astana International Financial Centre (the “IAC”), in accordance with the IAC Arbitration and
Mediation Rules in force on the date of submission of the Request for Arbitration to the
Registrar of the IAC, which Rules are deemed to be an integral part of this clause.”

“10.8. Any matters not regulated by this Agreement shall be governed by the applicable legislation
of the Republic of Kazakhstan.”

The guarantee agreements contained an identical arbitration agreement, but no governing law
provision.

The Defendants’ position is that the arbitration agreements were governed by Kazakhstan law, under
which they were invalid and unenforceable. They rely on Article 8(4) of the Kazakhstan Arbitration Law.
That provides (in translation) as follows:

“An arbitration agreement concerning the resolution of a dispute under a contract whose terms
have been determined by one of the parties in forms or other standard forms and could be
accepted by the other party only by adhering to the proposed contract as a whole (contract of
adhesion), as well as under a loan agreement between a commercial organisation and an
individual who is not an individual entrepreneur, shall be valid if such agreement is concluded
after the grounds for bringing the claim have arisen.”

According to the Defendants, both limbs of Article 8(4) are satisfied. The contracts are, they say,
contracts of adherence. In addition, the contracts are loan agreements between a commercial
organisation and an individual who is not an entrepreneur. As such, say the Defendants, the arbitration
agreements in the loan and guarantee agreements are not enforceable.

The Claimants’ position is that Kazakhstan law does not apply to the question of the validity of the
arbitration agreements. Instead, the Court should apply AIFC law, which imposes no equivalent
restrictions. As such, say the Claimants, the arbitration agreements are valid and conferred jurisdiction
onto the arbitrator. The Claimants say that, even if Kazakhstan law applied, the loan and guarantee
agreements are not contracts of adherence. Further, they rely on Article 389(3) of the Civil Code to
argue that the Defendants are not entitled to claim that the arbitration agreements are invalid.

The starting point of the analysis is to identify the system of law which applies to the arbitration
agreements. In this context, it is important to bear in mind that there are potentially three systems of

law which could apply:

a. The law governing the substantive contractual relationship between the parties —the terms of
the loans and guarantees;
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16.

17.

18.

19.

20.
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b. The law governing the arbitration agreements contained within those contracts; and

c. The curial law —the procedural law of the arbitration, which would govern matters such as the
appointment and removal of arbitrators and the basic standards to be applied in arbitration.

In assessing this, it must be borne in mind that an arbitration agreement is a distinct contract, separate
from the substantive contract to which it is attached. In those circumstances, it is quite possible that
the contract and the arbitration agreement will be governed by different terms.

In the present case, there was an express choice of the substantive law of the loan contracts. The
parties selected Kazakhstan law. There was however no choice of law clause in the guarantee
agreements.

The parties agreed to arbitration under the rules of the IAC. There was no express choice of seat. By
Article 15.1 of the IAC Arbitration and Mediation Rules:

“If the Parties do not agree the seat of the arbitration and where the dispute is governed by
AIFC law, the seat shall be the AIFC. In all other cases the seat shall be designated by the
Tribunal having regard to the parties’ submissions and all the relevant circumstances.”

The arbitrator did not expressly address the issue of the seat in the award. In my view, it is however
clear that the arbitration was conducted on the basis that it was seated in the AIFC. In particular,
paragraph 64 of the Award notes the rights of the parties to apply to the AIFC Court under Article 44
of the AIFC Arbitration Regulations.

In those circumstances, it is tolerably clear that the curial law of the arbitration was AIFC law. Further,
that is a prospect to which the parties agreed, by reason of their agreement to IAC arbitration.

The question remains, however, what law applies to the arbitration agreements. In their submissions,
the parties often approached this question as if it followed necessarily from the choice of the
substantive law (the Defendants) or the curial law (the Claimants). However, neither necessarily
follows.

In the course of the hearing, | asked the parties to address me on the choice of law rules which | should
apply. It seems to me that a Judge sitting in the AIFC Court must apply AIFC conflicts of laws rules to
decide which system of law applies. Those Rules are set out in the Regulations on AIFC Acts (AIFC
Regulations No. 1 of 2017) as amended (“the Regulations”). The parties have provided me with helpful
written submissions on the effect of those Regulations on the choice of law issues in this case.

In relevant part, the Regulations provide as follows:

40. Application

(1) Because, by virtue of article 4 of the Constitutional Statute, AIFC legislation is able to apply
in the AIFC despite any Acting Law of Kazakhstan on civil or commercial matters, the rights
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and liabilities between Persons in any civil or commercial matter are to be decided according
to the relevant law for the time being in force in the Jurisdiction chosen in accordance with
subsection (2).

(2) The lJurisdiction chosen is to be the Jurisdiction first ascertained under the following
paragraphs:

(a) sofarasthereis a regulatory content, the AIFC Acts or any other law in force in the
AIFC; failing which,

(b) the law of any Jurisdiction other than the AIFC expressly applying under any AIFC
Act; failing which,

(c) the laws of a Jurisdiction as agreed between all the relevant Persons concerned in
the matter; failing which,

(d) the laws of any lJurisdiction that appears to the Court or Arbitrator to be the
Jurisdiction most closely related to the facts of and the Persons concerned in the
matter; failing which,

(e) the Acting Law of Kazakhstan.

41. Submission to Jurisdiction

(1) The Court must decide any matter before it in accordance with the laws that may apply under
section 40...

CHAPTER 2 - APPLICABLE LAW OF CONTRACTS
42. Governing law

The existence, validity, effect, interpretation and performance of a contract, or any term of a
contract, including any requirements as to formality, must be decided by the law that governs it.

43. Effectiveness of express choice of governing law

An express choice of a governing law in a contract is effective against all Persons affected by the
choice.

44. Absence of express governing law

If the parties do not specify the governing law of a Contract, the Contract is governed by the
Acting Law of the AIFC.

By Article 41, | am therefore obliged to apply the system of law which is identified in Article 40. Article
40 provides for a cascading set of choices. The Court moves down the cascade until one of the
provisions is satisfied.
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Where there is regulatory content, AIFC law applies (Article 40(2)(a)). Failing that, AIFC legislation may
specify a distinct rule (Article 40(2)(b)). Failing that, the parties’ agreement is applied (Article 40(2)(c)).
Failing that, the Court applies the law of the jurisdiction most closely related to the facts and the
persons concerned (Article 40(2)(d)). If none of those provisions is engaged, Kazakhstan Law applies
(Article 40(2)(e)). It appears, however, unlikely that the Court would reach that point in the cascade,
given the closest connection test in Article 40(2)(d).

In the present case, the issue is the law governing the terms of a contract. In those circumstances,
Article 42 states that the question of its validity is determined by the law which governs the contract.
Article 43 provides that an express choice of law will be effective. However, by Article 44, “[i]f the
parties do not specify the governing law of a Contract, the Contract is governed by the Acting Law of
the AIFC.”

It seems to me that Articles 42 to 44 of the Regulations constitute a system for determining the law of
a contract and so fall within Article 40(2)(b) of the Regulations. As such, | am obliged by Article 41(1)
to apply Articles 42 to 44 in deciding which system of law governs the arbitration agreements in this
case.

As set out above, the loan agreements state that Kazakhstan law applies. They do not state in terms
whether that choice of law extends to the arbitration agreements contained in the loan agreements.

In forceful and lucid submissions, Mr Kruglov on behalf of the Defendants urged me to find that the
agreement to Kazakhstan law did extend to the arbitration agreements.

In his submission, the Defendants were not familiar with AIFC laws and Regulations. They expressly
chose Kazakhstan law to govern their loan contracts and the guarantee agreements were secondary
to those. The Defendants were not residents in the AIFC, had no assets there and were completely
unaware of the content of AIFC law. As such, they could not be understood to have chosen AIFC law.

In response, the Claimants emphasised the agreement to refer any dispute to the IAC.

In my view, | must approach the issue on the assumption that the parties knew the law. Submissions
as to the subjective state of mind of the Defendants do not therefore inform the analysis. | approach
the issue objectively, asking what the parties intended, on the basis of the language used and the legal
consequences of each approach.

My starting point is that the parties intended to agree to arbitration. In my view, it is therefore highly
unlikely that they intended that the arbitration agreements should be governed by a system of law
which would or would be likely to render them unenforceable. If, as is alleged by the Defendants, the
effect of choosing Kazakhstan law was that the arbitration agreements were unenforceable, it seems
to me wholly improbable that the parties intended to select Kazakhstan law to govern the arbitration
agreements. There would be little point in the parties agreeing to arbitration if they then selected a
system of law which meant that the parties could not insist on arbitration.
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In those circumstances, it appears to me that the parties did not specify any system of law for the
arbitration agreements in the loan agreements. That appears certainly to be the case for the guarantee
agreements, which did not even specify a substantive governing law.

By Article 44 of the Regulations, the result is that AIFC law applies. It seems to me that would be the
result even if Article 44 did not have that effect. Proceeding down the cascade in Article 40(2), in the
absence of agreement, | would reach article 40(2)(d), which designated the law of the jurisdiction most
closely related to the facts and the parties. It seems to me the law most closely related to the facts
associated with an arbitration agreement is the law of the seat or, failing that, the law of the place
where the supervising institution is located. Those are the places where the arbitration agreement will
be substantially performed. In those circumstances, even if Article 44 did not provide the answer, AIFC
law would still apply as the jurisdiction most closely connected with the arbitration agreements.

| note that the alternative approach dictated by Article 47(1)(a)(i) of the AIFC Arbitration Regulations
would lead to the same result. This provides that the Court may refuse recognition and enforcement
if “the arbitration agreement is not valid under the law to which the parties have subjected it or, in the
absence of any indication, under the law of the State or jurisdiction where the award was made”. This
suggests that, in the absence of an agreed governing law, the law of the seat applies. That again would
point to AIFC law, not to the laws of the Republic of Kazakhstan in force outside the AIFC.

| am fortified in my conclusion by the decision of Chief Justice Lord Mance in the case of Success K LLP
v Ministry of Healthcare of the Republic of Kazakhstan (AIFC-C/CFI/2021/0008). In that case, the parties
had agreed to IAC arbitration. The defendant argued that Article 8(10) of the Kazakhstan Arbitration
Law applied such that the arbitration agreement was invalid or could not be enforced.

The Chief Justice rejected this argument. He found that the designation of IAC arbitration
demonstrated that the law of the arbitration was intended to be AIFC law. Article 7 of the AIFC
Arbitration Regulations then made clear that "The requirements of the Arbitration Law of the Republic
of Kazakhstan do not apply to arbitrations conducted under these Regulations". As such, the
requirements of Article 8(10) did not apply.

If the provisions of Article 8(4) of the Arbitration Law are similarly treated as supervening features of
the curial law of the arbitration, then the result is once again that | must apply AIFC law, with the result
that Article 8(4) does not apply.

In those circumstances, | do not consider that Article 8(4) of the Kazakhstan Arbitration Law provides
any grounds to challenge the recognition and enforcement of the Award. If, as the Defendants
contend, the effect of that provision would render the arbitration agreement invalid, then that in itself
is a strong indication that the parties did not intend to agree to it. In the absence of agreement, one
way or another, the law to be applied is AIFC law. It is not argued that the arbitration agreement would
be invalid if it were governed by AIFC law.
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Public policy

38. The Defendants’ second argument is that the award conflicts with the public policy of the Republic of
Kazakhstan.

39. Article 47(1)(b)(ii) applies where “the enforcement of the award would be contrary to the public policy
of the Republic of Kazakhstan”.

40. The Defendants’ position is that this provision is engaged because the award requires payment to the
iKapitalist platform administrator for subsequent distribution to the Claimants. That, it is said, transfers
to a third party the statutory rights and obligations which belong to the Claimants as creditors.

41. This submission was not significantly developed by the Defendants. | see nothing contrary to public
policy in the terms of the award. | can see nothing wrong in principle with an award which requires a
respondent to make payment to a third party. | have been shown no authority on Kazakhstan law to
support it. In any event, public policy in this context is generally understood to refer only to the most
basic principles of morality and justice of a legal system. Furthermore, it is hard to see how this issue
even arises. The element of the award which requires payment to iKapitalist is not recited in the order
recognising and enforcing the award.

42. Inthe circumstances, this ground is not made out.

Conclusion

43. |therefore reject the application.

44. 1 have not heard from the parties on costs. | therefore make further directions for the parties to

exchange submissions on costs. If the timetable | have set down causes material difficulty to either
party, they may write to the Court promptly seeking an adjustment.

By Order of the Court,

Tom Montagu-Smith KC,
Justice, AIFC Court

Representation:

The Claimants were represented by Mr Daniyar Niyazgulov, director, law firm Benefits & Partners, Astana,
Kazakhstan.

The Defendants were represented by Mr Boris Kruglov, Member of the Chamber of Professional Legal
Advisers.
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